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The Victim’s Predisposition in the Case of Medial Accident

Taniguchi Satoshi

Summary

In Japan it seems to be said that the judicial precedent which they can make it the ground to reduce
compensation the victim’s predisposition in tort or on an obligation is totally accepted. However the
cases that form the precedent theory are almost traffic accident cases. Then is the theory really
applicable to another area of cases? On this paper I examine the case of medical accident.

On this paper I analyze the cases that apply Article 722 Clause 2 of Civil Code by analogy in the
way of dividing two types. The first type of case is that the injured party has the possibility of
condemn and the second type of the case is that the injured party has no possibility of condemn.
About the first type of the case I emphasis that medical accident case has another peculiarities
when we compare it with traffic accident case. About the second type of the case I insist that it is
not the problem of the predisposition, in other words, it is not the Egg-Shell Scull case, but,
essentially, it is the hypothesis cause problem or the problem of potential damage, and thus
analogical application of Article 722 Clause 2 of Civil Code in this second type of case is not
appropriate.

Therefore the conclusion of the paper is to cast a doubt against the trend that the theory of the

precedent about victim’s predisposition has already built up.
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